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imoDUcnoH  to  coftiicei  jlav 


•iM 


Copyright  is  the  letil  recognition  of  the  exclusive  right  of  e  creator  of  a 
literary,  dramatic,  musical  or  artistie  vork  to  control  the  exploitation  of 
the  vork  end  to  share  in  the  benefits  produced  by  the  exploitation  of  that 
vork. 


In  essence,  copyright  provides  e  monopoly  (limited  In  time  end  extent)  to  the 
creetor  or  subsequent  ovner  of  the  vork  end  therefore  serves  e  fundamental 
purpose  of  protecting  end  promoting  creative  effort. 

Copyright  la  purely  a  creature  of  statute.  (See  section  45  of  the  Copyright 
Act.  Jt.S.C.  1970,  c.30,  vhlch  provides,  in  part,  that  no  person  is  entitled  to 
copyright  or  any  siniler  right  in  any  literary,  dramatic,  musical  or  artistic 
vork  except  as  provided  by  the  Aet). 


The  f irst  •  copyright  statute  vas  enacted  in  1709  in  the  United  Kingdom  end  ves 
limited  to  granting  exclusive  rights  in  book  publishing.  Eovever,  ea  ire  shall 
discuss  below,  both  the  U.K.  end  Canadian  Acta  have  nov  been  extended  to 
protect  hot  only  books  but  other  forms  of  literary  vorks  ea  veil  as  dramatic 
vorks,  musical  vorks,  artistic  vorks,  photographs,  recordings,  etc. 

In  Canada,  copyright  protection  arises  automatically  upon  the  creation  of 
those  vorks  protected  by  the  Act,  vlthout  any  need  for  registration.  However, 
ea  ve  viU  discuss,  it  is  possible  to  register  copyright  end  registration  does 
have  s  number  of  benefits. 


2. 


pirrmcnoitt  grrvmr  coptxicht.  ru 

PEST CHS 


TEASE  HUS  AKD  TEDUST11AL 


Before  proceeding  in  more  detail  vith  our  discussion  of  copyright,  ve  vlll 
briefly  distinguish  copyright  from  patents,  trade  marks  end  industrial  designs. 


(e)  iiinLLe 

•  • 

Deals  vith  the  protection  of  "inventions”.  An  "Invention”  is  defined  in 
Section  2  of  the  Patent  Act.  2.S.C.  1970,  e.  P-4,  as  ”any  nev  and  useful  act, 
process,  machine,  manufacture  or  composition  of  matter,  or  any  nev  end  useful 
improvement  in  any  art,  process,  machine,  manufacture  or  composition  of 
matter".  The  term  "art"  means  a  mode  or  method  or  manner  of  accompllahing  a 
change  in  the  character  or  condition  of  material  objects.  Therefore,  vhile 


©  CA£T  rOCHBEXC,  1987. 


NOTE:  This  article  was  prepared  prior  to  the  enactment  of  the 

Copyright  Amendment  Act,  S.C.  1988,-  6.15,  and  does  not  make 
reference  to  the  amendments  to  the  Copyright  Act,  R.S.C.  1985, 
c.  C-42r  implemented  in  that  statute. 

""Flease  refer  to 
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copyright  lav  Is  concerned  vitb  the  protection  of  literary,  drastic,  musical 
or  arris  tie  vorks,  patent  lav  is  concerned  vitb  tbs  pro  taction  of 
technological  ideas  and  processes. 

00  Trade  Hark  Lav 

Deals  vitb  the  protection  of  tbs  symbols  or  “marks"  msed  for  tba  purpose  of 
distinguishing  vares  or  services  ef.  lotos  soeh  as  tbe  large  *H*  found  on 
McDonalds'  produets.  As  basic  preaise  of  trade  mark  lav  is  that  tbe  ovner  of 
a  mark  is  entitled  to  prevent  rival  traders  from  us  ins  bis  mark  in  sueb  a 
maimer  as  to  lead  purchasers  to  believe  that  they  are  buyins  tbe  ovner' s  foods 
vhen  tbey  are  in  feet  tbe  goods  of  a  rival  trader. 

Trade  mark  protection  is  afforded  primarily  by  registration  under  tbe  Trade 
Barks  Acts.  2.5. C.  1970,  C.X-10,  bovever,  trade  marks  may  also  be  protected 
(but  to  a  lesser  extent)  by  tbe  eoemon  lav  tort  of  passing  off. 

(e)  Industrial  Peelm  Liv 

Deals  vitb  tbe  protection  of  nev  end  original  designs  applied  to  an  article  of 
commerce  vbieb  is  to  be  multiplied  by  industrial  process.  In  addition,  tbe 
shape  of  tbe  article  of  commerce  may  Itself  be  protected  as  an  industrial 
design.  In  order  to  be  protected  tbe  design  or  shspe  must  be  both  original 
end  etmgeHn*  to  the  eve. 

An  example  of  an  industrial  design  night  be  e  particular  design  applied  to  tbe 
surface  of  e  veee.  In  addition,  tbe  abase  of  tbe  veee  may  itself  be  protected 
se  an  industrial  design.  -  Bovever,  tbe  shape  of  a  product  ean  only  be 
protected  aa  an  industrial  design  vhere  tbe  shape  is  not  purely  functional. 

For  example,  tbe  handle  of  a  teapot  vould  probably  not  be  regiaterable  as  an 
industrial  design  because  the  shape  is  governed  by  function. 

Industrial  designs  require  registration  under  tbe  Industrial  Dealer  Aet. 

2.S.C.  1970,  C.I-t,  in  order  to  be  protected  as  designs.  Onlike  patents, 
industrial  designs  do  not  deal  vitb  protection  of  technological  ideas  and 
processes  but  rather  vitb  tbe  design  pleesd  on  tba  article  or  tbe  shape  of  the 
article  Itself.  Onlike  trade  marks,  industrial  designs  need  not  be  applied  to 
a  product  for  tbe  purpose  of  distinguishing  it  from  other  produets.  Bovever, 
it  is  possible  for  a  design  to  be  reglsterable  under  tbe  Industrial  Design  Art 
and  tbe  Trade  Hark  Aet. 


Theoretically*  e  design  night  qualify  u  a  regiaterable  "design"  under  the 
Industrial  Design  Act  and  as  an  "artistic  work"  under  the  Copyright  Act.  For 
example  a  design  for  a  pattern  to  be  applied  to  the  surface  of  a  teacup  say 
constitute  both  an  industrial  design  and  an  "artistic  vork"  capable  of 
copyright  protection.  In  order  to  reaove  this  overlap,  section  46  of  the 
Copyright  Aet  provides  that  the  Copyright  Act  does  not  apply  to  designs 
capable  of  being  registered  under  the  Industrial  Design  Act,  except  designs 
vhich  although  capable  of  being  registered,  are  not  used  or  intended  to  be 
used  as  models  or  patterns  to  be  multiplied  by  any  Industrial  process. 

3.  PTOPOSFD  K7IS IQIT  OF  TEE  COmiCHT  ACT 

Zn  1985  the  Federal  Covernaent  published  a  report  on  proposed  amendments  to 
the  Copyright  Aet  entitled  "A  Charter  of  lights  for  Creators".  An  abridged 
and  summarized  version  of  this  report  is  included  in  the  materials.  nils 
report  vas  followed  up  in  February  1986  by  the  "Covernaent  Sesponse  to  the 
leport  of  the  Sub-Committee  on  the  Sevision  of  Copyright".  The  Covernaent 
response  vas  generally  ih  support  of  the  report.  Although  it  is  unclear  as  to 
vhen,  if  ever,  the  proposals  vlll  be  adopted  in  legislative  fora,  it  is  likely 
that  aany  of  the  proposed  changes  vlll  eventually  find  their  vay  into  an 
amended  Copyright  Act.  Therefore,  ve  shall  be  making  occasional  reference  to 
the  core  important  chances  proposed  by  the  govemaent  report. 

4.  WHO  IS  KPniTLFD  TO  PROTECT! PIT? 

Under  Subsection  4(1)  of  the  Copyright  Act,  copyright  protection  vill  exist  in 
Canada  if  at  the  date  of  the  asking  of  the  vork: 

1.  The  author  vas  a  Canadian  citizen  or  British  subject  or  a  citizen  of 
a  foreign  country  adhering  to  the  Berne  Convention,  px  is  a  resident 
of  the  Commonwealth,  and 

2.  In  the  caae  of  a  published  vork.  if  the  vork  vas  first  published 
vlthln  the  Commonwealth  or  a  country  adhering  to  the  Berne  Convention 

Zn  addition,  Subsection  4(2)  of  the  Aet  allovs  the  Minister  of  Consumer  and 

Corporate  Affairs  to  extend  copyright  protection  in  Canada  to  nationals  of 

non-Berne  countries.  For  example  the  United  States  is  not  a  signatory  to  the 

Berne  Convention,  hovever,  the  Minister  has  added  the  United  States  to  the 

list  of  countries  vhose  nationals  are  protected  in  Canada. 

* 

As  a  result  of  Subsection  4(1),  foreign  nationals  falling  within  that  clause 
(or  added  by  the  Minister  under  Subsection  4(2))  are  entitled  to  copyright 
protection  in  Canada  without  any  further  formalities  in  Canada.  For  example, 
a  U.S.  national  is  entitled  automatically  to  copyright  protection  in  Canada 
without  any  need  to  register  his  copyright  in  Canada  and  without  the  need  to 
comply  with  any  other  formalities. 
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5.  naBAgsaZAL  ygragQTrrsTgs  to  rorscnoir 

(a)  BHHmUtr  of  tefMalon 

Subsection  4(1)  of  tho  Act  provide*  that  "copyright  shall  subsist  la 
Canada . .. la  svsiy  original  litsrary,  dramatic,  anal cal  sad  artlatlc  work”. 

Copyright  lav  only  protaeta  the  Banner  la  vhieh  Ideas  ara  expressed,  not  the 
Ideas  themselves.  For  example,  If  aa  author  develops  aa  •Idea"  or  eoacept  for 
a  book,  newspaper  article,  etc.,  he  cannot,  under  copyright  lav,  prsvent 
another  person  froa  writing  a  book  or  nevspaper  article  using  the  same  idea  a 
or  subject  natter.  Copyright  lav  vlll  only  protect  the  fora  or  expression  of 
the  author's  eoaeept  or  idea.  Vhsn  the  euthor  has  written  hie  article,  he 
viU  be  able  to  prevent  others  froa  copying  that  vork. 

In  addition,  aa  author  eaa  only  da la  protection  If  hla  ovn  vork  (not  idea)  la 
■ori*inal".  A  vork  is  sufficiently  "original"  to  aerit  protection  if  It  has 
not  been  cooled  froa  aa  existing  vork.  It  is  very  rare  for  a  vork  not  to  pass 
this  lov  threshhold  of  originality. 

Because  "originality”  essentially  aeaaa  that  the  vork  eannot  have  been  eopied, 
if  a  second  author  arrives  independently  at  aa  identical  fora  of  expression  aa 
has  been  used  by  a  previous  author,  the  second  author  will  have  copyright  in 
his  vork. 

(b)  The  Vork  Host  be  Tired  in  Material  Torn 

The  second  aajor  prerequisite  for  copyright  protection,  is  that  the  vork  be 
fixed  in  a  aaterial  form.  For  example: 

(1)  The  definition  of  "draaatie  vork”  in  Section  2  of  the  Act  includes  any 
pises  for  recitation,'  choreographic  vork  or  entertainaent  in  dumb  shov, 
the  scenic  arrangement  or  acting  form  of  which  la  fixed  in  writing  or 
otherwise. 

(2)  The  definition  of  "musical  vork"  in  Section  2  covers  ssy  combination  of 
melody  end  harmony,"  or  either  of  them,  printed,  reduced  to  writing,  or 
otherwise  graphically  produced  or  reproduced. 

Although  the  requirement  that  "works"  be  fixed  in  e  material  form  is  only 
explicidy  set  out  In  the  Cotrrriaht  *et  with  respect  to  draaatie  vorks  and 
musical  works.  it  has  been  held  that  this  requirement  applies  to  all  literary, 
dramatic,  musical  and  artistic  works.  All  of  those  vorks  must  be  expressed  to 
some  extent  in  e  material  fora  capable  of  identification  and  haring  s  more  or 
less  permanent  form. 


Several  problems  arise  by  virtue  of  the  requirement  of  fixation: 


(1)  If  a  lecturer  sires  a  lecture  vithout  notes,  and  a  person  takes  notes  st 
the  lecture  and  subsequently  publishes  it,  the  lecturer  will  hare  no 
recourse  under  copyright  lav  because  his  lecture  vas  nerer  reduced  by  him 
to  a  material  fora  capable  of  identification.  Presently,  such  vorks  would 
only  be  protected  if  reduced  to  vriting  prior  to  presentation. 


(2)  In  the  ease  of  musical  vorks,  they  must  be  reduced  to  vriting,  or 

otherwise  eranhicsllr  produced  or  reproduced  (Section  2).  As  a  result,  if 
*▲*  composes  music  but  does  not  reduce  it  to  vriting  or  otherwise 
graphically  reproduce  it,  and  then  *B*  hears  the  music  from  *A’  and 
himself  reduces  it  to  vriting  it  vould  appear  that  *A'  would  have  no  right 
to  object.  However,  in  such  circumstances,  it  is .not  clear  whether  'B' 
himself  vould  hare  copyright  because  by  merely  copying  what  he  has  heard, 
his  graphic  reproduction  of  the  music  may  not  be  sufficiently  "original". 


(3)  Another  difficulty  vith  musical  vorks  is  that  they  must  either  be  reduced 
to  vriting  or  graphically  reproduced.  In  other  words  if  'A'  hums  his 
musical  composition  into  a  tape  recorder,  that  recording  is  not  protected 
as  musical  work. 


(4)  Broadcasts  of  "live"  events  create  a  similar  difficulty.  For  example  a 
live  event  which  is  broadcast  vithout  having  been  previously  fixed  in  some 
permanent  form  (e.g.  on  film)  has  been  held  not  to  be  entitled  to 
copyright  protection  (Canadian  Admiral  v.  Bcdlffualon.  [1954]  Ex.C.S., 
382). 


6.  ymitos.es 


UTD  roW-FBUTgCTEU  VDPXS 


(a)  Literary  MqtYm 


Subsection  4(1)  of  the  Act  gives  protection  to  every  original  literary, 
dramatic,  musical  and  Artistic  work.  The  term  "literary  work"  is  defined  as 
including  maps,  charts,  plans,  tables,  end  compilations.  Although  the 
definition  is  not  exhaustive,  it  is  apparent  that  in  order  to  attract 
protection,  a  literary  work  need  not  have  any  particular  artistic  merit. 
Indeed  it  has  been  stated  that  the  words  "literary  work"  cover  any  work  which 
is  expressed  in  print  or  vriting  (or  some  material  form),  irrespective  of 
quality  or  style. 

In  addition,  in  order  for  a  work  to  be  protected  as  a  literary  work,  it  must 
give  pleasure  or  information.  However,  as  noted  above,  this  does  not  mean 
that  the  written  information  must  be  in  a  high  style  or  have  any  particular 
artistic  merit. 


1-6 


la  other  vorda ,  la  order  to  attract  protection  as  e  lit srary  vorfc,  the  work 
need  only  be  origin*!,  mressed  in  «  material  fora  ind  trinsalt-lafg  ration 
or  enlovnent.  Am  e  result,  it  hes  been  held  that  letters,  trade  catalogue* , 
lists  of  horses,  and  tables  of  figures  are  all  protected  as  literary  works. 

(i)  Copyrighted  Words 

Several  eases  hare  discussed  whether  a  single  word  or  several  words 
together  art  protected  as  literary  works.  Tor  example,  in  a  recent 
ease  the  Court  had  to  determine* whether  copyright  existed  in  the  same 
ti-ian.  The  Court  held  that  copyright  did  not  exist  in  the  nsae 
because  in  order  to  qualify  as  a  literary  work,  it  was  necessary  that 
the  word  be  intended  to  afford  either  information  and  instruction  or 
pleasure  is  the  form  of  literary  enjoyment.  "Since  the  word  Baton  was 
.  not  erested  for  either  purpose,  it  was  not  protected.  The  fact  that 
work  and  labour  may  have  gone  into  cresting  tbe  work  was  therefore 
not  determinative.  corporation  ▼.  Twaurance  Consultants. 

[1981]  3  ALL  Z.2.  241).  A  similar  result  was  achieved  in  a  ease 
inrolring  the  word  "Voabies"  fWoahlea  Ltd.  ▼.  Woablea  Sklona  Ltd.. 
[1979]  2.F.C.  99). 

(ii)  Titlea 

Section  2  of  the  let  prorides  that  "work"  includes  the  title  thereof 
when  roch  title  la  original  end  distinctive.  Sereral  cases  have 
considered  whether  particular  titles  of  eengs  and  telerlsion  programs 
were  protected  as  "literary  works".  In  one  ease  e  plaintiff  owned 
the  copyright  in  a  song  called  "The  Han  Who  Broke  the  Bank  of  Honte 
Carlo".  Subsequently,  the  defendant  made  a  film  using  the  earns  title 
end  the  plaintiff  claimed  that  copyright  in  his  title  had  been 
infringed.  The  Court  held  that  a  title  eaa  only  be  protected  If  It 
ia  original  and  distinctive  tnd  is  not  a  hackneyed  phrase.  In 
addition,  e  title  will  only  be  protected  if  it  is  e  substantial  pert 
of  the  plaintiff's  entire  work,  for  example  in  this  case  it  was  held 
that  the  title  was  not  a  substantial  enough  pert  of  the  entire  song 
(Zliaaia  Prr  Hid  Bn&SSd-IaL  Twentieth  Century  Tor.  [1940]  A.C. 
112). 

In  a  subsequent  case,  the  iasue  waa  whether  the  title  of  e  television 
program  called  "Doctor  Today"  wma  entitled  to  protection.  The  Court 
held  that  the  title  eould  only  be  protected  where  it  wee  original  and 
distinctive.  In  addition,  tbe  Court  stated  that  a  title  that  is 
purely  itacriatllt  eaxmoe  be  said  to  be  original.  The  Court  held 
that  the  title  "Doctor  Today"  waa  neither  original  nor  distinctive. 
However,  the  Court  suggested  that  a  title  such  as  "This  Hour  Has 
Seven  Days"  would  be  sufficiently  original  and  distinctive,  because 
normally  no  ana  expects  to  bear  that  an  hour  ia  composed  of  seven 
days  (flan gad  ▼  .  Soclete  Badlo-Canadu  (1967),  53  C.F.2.  217). 
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A s  4  result  of  the  ease  lav  it  appears  that  a  title  vill  rarely  be 
protected  by  copyright  lav.  Eovever,  titles  may  sometimes  be 
protected  under  the  common  lav  of  passing  off.  For  example,  a 
defendant  can  be  prohibited  from  using  the  same  or  a  substantially 
similar  title  aa  that  used  previously,  vhere  the  prerious  user  has 
acquired  a  distinctive  reputation  for  the  title.  In  such 
circumstances  if  the  defendant's  vork  is  likely  to  deceive  the  public 
into  that  they  are  in  fact  purchasing  the  plaintiff's  vork, 

the  plaintiff  vill  be  entitled  to  protection  (V.H.  Allen  ▼.  Brovn . 
maSB,  [1963]  E.P.C.  191). 

(ill)  Collective  Works 

"Collective  vorks"  are  defined  in  Section  2  to  Include:  gn 
encyclopedia,  dictionary,  newspaper  or  magazine.  A  collective  vork 
has  a  copyright  of  Its  ovn  independent  of  the  copyright  in  the 

individual  Pieces  that  sake  up  the  compilation.  For  example,  a 
magazine  may  be  comprised  of  articles  and  photographs  provided  by 
numerous  copyright  ovners.  If  someone  makes  copies  of  the  magazine 
that  person  vill  be  infringing  not  only  the  individual  copyrights  In 
the  articles  and  photographs,  but  also  the  copyright  in  the  magazine 
itself. 

(iv)  ‘  Compilations 

Section  2  defines  "literary  vork"  to  include  "compilations".  A 
"compilation"  vould  include  such  things  as  a  soccer  betting  coupon 
setting  out  a  list  of  soccer  games  to  be  played  on  a  particular  date, 
and  the  odds  available  to  betters  on  each  game  (Ladbroke  (Football) 
Limited  v.  William  Hill.  [1964]  1  V.L.2.  273).  Although  the 
"compilation"  may  be  lacking  in  any  literary  taste  or  artistic 
quality,  it  As  nonetheless  expressed  in  vrltten  form,  "original"  in 
the  sense  that  it  vas  not  copied,  and  imparting  information. 

Similarly,  it  has  been  held  that  business  accounting  forms  using  a 
system  of  coloured  pages,  ruled  headings,  categories,  columns  etc. 
are  entitled  to  protection  under  this  category  of  literary  vorks. 

The  Court  held  that  these  compilations  were  literary  vorks  in  the 
sense  that  they  vere  original  vritten  or  printed  matter  imparting 
information  or  ideas  (Bulman  Group  Limited  v.  One  Write  Accounting 
(1982),  62  C.P.2.  (2d)  149). 

(b)  priaiitHr  Work* 

Section  2  of  the  Act  defines  "dramatic  vork"  to  include  any  piece  for 
recitation,  choreographic  vork  or  entertainment  in  dumb  shov,  the  scenic 
*rr»Ttt enent  or  acting  fora  of  vhich  la  fired  In  vrltlna  or  othervlae. 
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Oxt  uicntlil  dement  of  •  draaatle  vork  is  that  there  be  iTttd.fgia,..?? 

■  fTinteawt  of  events  end  Incidents  In  writing  or  otherwise.  It  1j 

deer  from  the  definition  of  dreaetle  vork,  that  each  a  vork  nay  alao  be  a 
literary  vork.  The  beet  example  of  eonrse  la  a  play.  A  play  i*  *  literary 
vork  in  the  acaae  that  it  vritten  dovn.  However,  it  vill  alao  be  a  draaatle 
vork  if  ***»  play  ia  Bade  up  of  a  aerlea  of  predetermined  ineidenta  end  events. 

•  Pot  simply,  In  order  for  a  vork  to  eonatltats  a  draaetie  vork  there  mat  be  a 
aerlea  of  eonaecotively  related  events  that  tell  e  atory  either  in  vorde  or  in 
nine.  Zt  ia  essential  that  there  be  a  atory  —  a  thread  of  eonaecotively 
related  events.  Dlalofne  la  not  necessary. 

Protection  for  draaetie  vorks  aobaiata  not  in  the  aetnal  vords  of  dialogue 
created  by  the  enthor  (ae  in  the  eaee  of  a  literary  vork),  but  in  the  draaetie 
ineidenta  thcaselves.  This  ia  the  fmdeaental  difference  between  draaetie 
vorks  end  literary  works. 

Zn  order  for  e  combination  or  sequence  of  events  end  Incidents  to  be  protected 
as  a  dramatic  vork,  they  mat  be  novel.  If  the  series  of  incidents  and  the 
combination  of  draaatle  events  are  merely  cormon_they  would  be  not  protected 
a a  e  draaatle  work.  Zn  those  circumstances,  the  creator  of  the  "work"  would 
only  be  entitled  to  relief  egsimat  e  third  party  lifting  the  pertlcular  vords 
or  dialogue  in  vhleh  the  events  were  expressed  by  the  enthor.  (i.e~  if  there 
is  sn  infringement  of  the  euthor’s  "literary  vork"). 

As  noted  shove,  e  dramatic  vork  vill  only  be  protected  if  it  has  been  fixed  in 
writing  or  otherwise.  Difficulties  have  eoaetiaee  arisen  vhere  no  vritten 
sketch  exists,  for  example  e  writer  nay  hare  coae  up  with  a  clever  idee  for  e 
television  series.  Be  may  then  have  net  with  e  produeer  to  discuss  hie  ldeaa 
even  though  he  has  not  a a  yet  vritten  anything  dovn.  Zn  these  circumstances 
it  would  be  impossible  for- the  author  to  elaia  copyright  protection.  Hovever, 
it  has  been  held  that  in  these  eirematancea  the  author  nay  have  e  claim  for 
breach  of  confidence  if  the  unfixed  idee  is  stolen  froa  him.  Zn  order  to 
succeed,  the  plaintiff  auet  ahov  that  the  idee  wee  expressed  to  the  defendant 
In  eireuaatencee  in  vhleh  the  defendant  taiev  or  ought  to  have  faiovn  that  he 
vas  not  entitled  to  use  the  idee  at  will.  Zn  addition,  it  Bust  be  shown  that 
the  idee  vae  clearly  identifiable,  original,  of  poesatlel  commercial 
attractiveness ,  and  eapabla  of  being  realised  fTraaer  end  Others  v.  Thanes 
Television.  [19*3]  2  ALL  1.2.  101). 

(c)  ffgalcgi  V<?rta 

Section  2  of  the  Act  defines  e  "ausieal  vork"  ae  any  combination  of  aelody  and 
harmony,  or  either  of  them,  printed,  reduced  to  writing,  or  otherwise 
graphically  produced  or  reproduced.  Ae  e  result  of  this  definition,  it  is 
dear  that  a  ausieal  vork  is  only  protected  if  it  has  been  reduced  to  some 
form  of  writing.  Zt  ia  therefore  important  to  note  that  "ausieal  vorks" 
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refers  only  to  the  vrltten  form  of  musie  end  not  to  s  recording  of  music. 
Recordings  of  music  sre  not  protected  ss  musical  works  but  rather  as 
"mechanical  contrivance*”  (see  belov). 

In  order  for  a  musical  vork  to  be  entitled  to  copyright  protection  it  must  of 
eourse  be  original.  This  does  not  mean  that  the  musical  work  must  be  an 
absolutely  nev  production.  A  nev  arrangement  of  an  old  piece  may  be  entitled 
to  protection  provided  that  it  is  more  than  a  mere  copy  vith  some  minor 
variations. 

For  example  in  one  case  the  defendant  produced  a  piano  forte  seore  of  an 
already  existing  opera.  The  Court  held  that  the  piano  forte  score  vas  a 
sufficient  variation  of  the  original  musical  vork  to  be  entitled  to  copyright 
protection  of  its  ovn  fVood  v.  Boosev  (1867),  L.2.  2.Q.B.  340,  (1868)  L.S.  3 
Q.B.  233). 

Hovever,  in  the  same  case,  the  Court  held  that  although  the  plaintiff's 
adaptation  may  have  sufficient  originality  to  warrant  protection  from 
infringement  by  others,  it  may  nonetheless  at  the  same  time  be  Infringing  the 
copyright  of  the  composer  of  the  original  opera.  Although  ve  shall  be  dealing 
vith  the  issue  of  infringement  later,  it  is  important  to  note  that  a  vork  may 
be  sufficiently  "original"  to  warrant  protection  from  infringement  by  others, 
even  though  that  vork  is  itself  an  infringement  of  someone  else's  copyright. - 

(d)  Artistic  Works 

Section  2  of  the  Copyright  Act  defines  "artistic  works"  as  including  works  of 
painting,  drawing,  sculpture,  artistic  craftsmanship,  architectural  works  of 
art,  engravings  and  photographs. 

In  order  for  an  artistic  vork  to  be  protected  it  must  of  course  be  original  in 
the  sense  that  it  has  not  been  copied  from  another  vork. 

In  addition,  copyright  will  only  exist  in  the  form  of  the  artistic  vork  and 
not  in  the  idea  or  subject  matter  behind  the  vork.  For  example  if  an  artist 
produces  a  painting  of  a  man  standing  upside  down  on  a  bicycle,  there  is 
nothing  to  prevent  another  artist  from  subsequently  painting  a  piece  employing 
the  same  idea  or  subject  matter.  However  the  second  artist  cannot  copy  the 
precise  manner  in  which  the  original  subject  or  idea  vas  expressed. 

In  order  to  attract  protection,  artlstle  works  do  not  generally  have  to  appeal 
to  aesthetic  tastes.  They  can  be  purely  technical  and  functional  and  still  be 
protected.  For  example  a  drawing  of  a  set  of  shelves  can  be  protected  as  an 
artistic  vork  even  though,  the  drawing  has  no  real  artistic  merit  as  such  (L.B . 
Plastics  v.  Sviah  Products.  [1977]  F.S.R.  87). 
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The  only  exceptions  to  this  rule  art  la  tha  case  of  "vorka  of  artistic 
craftsmanship"  *archit«eturai  vorka  of  art*  vhich  constitute  tvo  specific 
uttiorlu  of  artistic  vorka. 

An  "architectural  vork  of  art*  aa  the  name  suggests,  la  a  building  or 
structure  (aa  oppoaad  to  the  plana  or  drivings  npon  vhieh  the  building  la 
.based).  A  "vork  of  artistle  craftsmanship"  la  a  three-dimensional 
rapraatntatlon  e.g.  a  plaea  of  pottery.  la  order  to  attract  copyright 
protactlon  "architectural  vorka  of  art*  and  *vorks  of  artistic  craftsmanship" 
Bust  have  boon  produced  -vith  an  Intention  of  appealing  to  aosthatle  tastes. 

(1)  Photographs 

• 

Photographs  are  another  fora  of  "artistic  vork".  "Photograph"  is 
defined  to  nean  photolithograph  and  a ny  vork  produced  by  any  process 
analogous  to  photography.  As  a  result  of  this  definition,  a  still 
picture  created  by  video  is  noe  a  photograph  beeause  video  images  ere 
noe  created  by  a  process  analogous  to  photography  (See  Canadian 
Admiral  v.  gedlffualon.  supra). 

Although  a  vork  Bust  generally  be  original  in  the  sense  that  it  is 
not  eopled  froa  another  vork,  a  photograph  of  an  existing  vork  vill 
be  entitled  to  copyright  protection  even  though  the  photograph  may 
itself  be  an  infringement  of  another  vork  of  art  (Havkes  v. 

Paramount.  [1934]  1  Ch.  593;  but  aee  Subsection  17(2) (c)  of  the  Act 
vhich  provides  that: 

(e)  it  does  not  constitute  in  infringement  to  sake  or  publish 

photographs  of  a  sculpture  or  vork  of  artlatle  craftsmanship  if 
such  vork  is  permanently  situated  in  a  publle  plaeg  or  building! 
end 

(b)  it  la  not  an  infringement  of  copyright  to  make  or  publish 
photographs  of  anv  architectural  vork  of  art). 

(11)  Png  ravings 

Engravings  are  defined  to  include  etchings,  lithographs,  voodcuta, 
prints,  and  other  similar  vorka,  not  bain*  photographs.  Once  again, 
as  In  the  case  of  photographs,  an  engraving,  by  its  very  nature  vill 
generally  be  a  copy  of  another  vork.  Hovever,  it  has  been  held  that 
an  engraving  is  sufficiently  original  by  virtue  of  the  fact  that  the 
engraver  produces  his  Image  by  means  very  different  from  those 
employed  by  the  painter  or  draftsman  froa  vhaa  he  copies  (Key ton  v. 
Covie  (1827),  4  Bing.  234). 


(ill)  Sculptures 

Defined  in  Section  2  as  including  easts  and  models. 

(a)  Cin*m mea«raphlc  Works 

Section  2  of  the  Act  defines  a  "dramatic  work"  as  including  any  cinematograph 
production  where  the  arrangement  or  acting  form  or  the  combination  of 
incidents  represented  give  the  work  an  original  character.  Section  2  defines 
"cinematograph"  as  including  any  work  produced  br  any  process  analogous  to 
cinematography.  Subsection  3(1) (e)  of  the  Act  provides  that  if  a 
cinematographic  film  does  not  hare  "original  character",  it  may  nonetheless  be 
protected  as  a  series  of  photographs. 

One  of  the  major  cases  in  Canadian  copyright  law  is  the  case  of  Canada  Admiral 
T.  KctiiffljglgB,  supra. 

In  this  ease  the  plaintiff  broadcast  lire  football  games  and  taped  football 
games.  The  defendant  received  the  broadcasts  and  transmitted  them,  amongst 
other  places,  in  his  store.  One  of  the  Issues  that  arose  was  whether  or  not 
the  live  or  taped  broadcasts  were  protected  as  cinematographic  works.  The 
Court  held  that  the  live  broadcasts  were  not  protected  as  cinematographic 
works  because  they  were  not  produced  by  a  process  analogous  to 
cinematography.  The  Court  held  that  cinematography,  like  photography, 
requires  the  focusing  of  light  on  an  emulsified  film  surface  that  can  be 
developed  into  a  negative  and  finally  a  positive  image.  However,  live 
transmissions  of  a  telecast  take  place  through  a  system  of  transmission  of 
electro-magnetic  waves  through  ether.  As  a  result,  the  Court  held  that  a  live 
broadcast  was  not  protected  as  a  cinematograph  production. 

The  Court  also  held  that  in  order  for  a  work  to  be  protected  as  a 
cinematograph  production  it  was  necessary  under  section  2  that  "the 
arrangement  or  acting  form  and  combination  of  incidents  must  give  the  work  an 
original  character".  However,  where  the  plaintiff's  labour  consisted  of 
merely  selecting  particular  shots  to  be  broadcast  (with  the  producer  having  no 
control  of  the  events  taking  place  on  the  field),  this  did  not  give  the  work  a 
sufficiently  original  character. 

The  Court  then  went  on  to  discuss  whether  the  live  broadcast  could  be 
protected  under  Subsection  3(1) (e)  of  the  Act  ss  a  series  of  photographs.  The 
Court  held  that  in  order  for  a  work  to  be  protected  as  s  photograph,  it  must 
be  produced  by  a  process  analogous  to  photography.  Because  the  live  pictures 
used  no  negatives,  the  Court  held  that  they  had  not  been  produced  by  a  process 
analogous  to  photography  and  were  therefore  not  protected  as  a  series  of 
photographs. 
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However,  as  regards  those  'broadcast*  that  had  been  filmed  prior  to  broadcast, 
tha  Court  hald  that  although  thaaa  did  not  conatituta  "cinematographic  works" 
(a a  they  lacked  tha  original  eharaetar  requ irad)  they  vara  nonetheless  capable 
of  protection  as  a  a arias  of  photographs  under  Sohrobaaction  3(l)(e). 

Under  tha  reasoning  of  the  Canadian  Admiral  ease,  a  notion  pietura  ehot 
originally  on  video  would  not  qualify  a s  a  cinema  to  graph  production  baeause 
ridaoa  are  not  produced  by  a  proeasa  analogous  to  photography.  However,  in 
tha  ease  of  Ton  Hopkins  v.  Wall  and  Bedehop.  [198-4]  5  W.W.2.  333,  the  B.C. 
Supreme  Court  held  that  a  motion  picture  shot  on  video  tape  vas  protected 
under  tha  broad  definition  of  "dramatic  vorka".  Unfortunately,  the  Court  did 
not  refer  to  tha  Canadian  Admiral  decision  and  therefore  tha  eaaa  is  of 
questionable  authority. 

Th»  proposed  amendments  to  tha  Carvri  Thr  Aer  vill  remora  some  of  the  problems 
created  by  Canadian  Adnlral.  by  replacing  the  category  of  "cinematograph 
productions"  vith  " audio- riaual  works".  This  latter  term  vill  encompass  any 
motion  picture  regardless  of  the  technological  process  utilized. 

(f)  Mechanical  Contrivances 

Subsection  3(1) (d)  of  the  Act  gives  the  owner  of  copyright  in  a  literary. 
dramatic  or  amsi cal  work.  the  sole  right  to  make  anr  record,  perforated  roll. 

cinematograph  film,  or  other  contrivance  bv  means  of  which  the  work  mar  be 

mechanically  performed  or  delivered.  This  section  gives  the  owner  of 
copyright  in  the  literary,  dramatic  or  musical  work  the  right  to  record  that 
work  in  the  form  of  e  film,  record  etc.  for  example  "musical  work"  is  defined 
in  Seetlon  2  as  being  limited  to  "any  combination  of  melody  and  harmony,  or 
either  of  them,  printed,  reduced  to  writing,  or  otherwise  graphically  produced 
or  reproduced".  The  owner  of  copyright  in  the  "musical  work"  (as  defined)  has 
the  sole  right  to  make  a  recording  of  that  musical  work. 

In  addition  to  the  right  to  record  the  literary,  dramatic  or  musical  work, 
there  is  a  separate  copyright  in  Subsections  4(3)  and  (4)  in  the  recording 
itself .  These  Subsections  grant  copyright  in  the  recording  itaelf  and 
prohibit  anyone  other  than  the  owner  of  the  copyright  in  the  recording  from 
*»fc*ng  copies  of  that  recording. 

(g)  Various  ITon-protected  Vorks 

Ve  have  already  discussed  certain  "vorks"  such  as  names  and  titlca  which 
generally  do  not  qualify  for  protection  under  the  Copyright  Aet.  We  shall  now 
dlseusa  two  major  additional  categories  of  "vorks”  which  have  been  held  not  to 
attract  copyright  protection. 
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(l)  Characters 

Act  does  not  contain  any  prorlsion  which,  protects  s  "character" •  For 
example,  if  "A"  is  veil  known  for  appearing  in  public  in  a  particular  |uiae  or 
displays  particular  characteristics  •.».  Boy  Ceorge,  there  is  nothing  in  the 
Act  restraining  "B"  from  t  akin  a  and  sealing  photographs  or  the  character  or 
using  an  actor  similarly  dressed  or  with  similar  characteristics  in  a  film. 
Hovever,  if  the  original  "character"  vas  incorporated  into  a  dramatic  vork. 
e.g.  a  film,  and  "B"  uses  an  identical  "character"  in  a  subsequent  vork,  this 
may  amount  to  an  infringement  of  copyright  in  the  original  dramatic  vork. 

One  of  the  reasons  vhy  "characters"  are  not  protected  la  because  copyright 
requires  that  a  "vork"  be  fixed  in  some  material  fora.  Unless  a  "character" 
is  incorporated  into  some  fora  of  literary,  dramatic,  musical  or  artistic 
vork,  the  fixation  requirement  is  not  met,  and  the  character  remains  an  "idea" 
which  is  not  protected  by  copyright. 

It  should  be  noted,  hoverer,  that  "characters"  may  be  protected  under  the  lav 
of  appropriation  of  personality  Carouse  ▼.  Chrysler  Canada  (1973),  1  0.2.  (2d) 
225). 

(li)  Performer* s  Performance 

Under  the  current  Act,  a  performer  has  no  copyright  in  his  or  her 
performance.  For  example,  if  a  performer  sings  a  "musical  vork".  and  the 
defendant  stakes  an  unauthorized  recording  of  the  performance,  the  performer 
has  no  recourse.  (Hoverer,  if  the  performer  also  happens  to  be  the  owner  of 
copyright  in  the  "musical  vork"  being  performed,  the  defendant  vould  be 
infringing  the  performer's  section  3(l)(d)  right  to  stake  a  recording  of  his 
"musical  vork"). 

The  Charter  of  Sights  for  Creators  has  recommended  that  a  nev  copyright  be 
granted  to  performers  to  protect  them,  inter  alia,  from  the  unauthorized 
recording  of  their  performances.  If  the  recommendation  is  enacted  in 
legislation,  the  performer  vlll  be  able  to  restrain  "bootleg"  recordings  of 
his  performances. 

7.  9wrs&SBig-9r...gpmigHi 

Subsection  12(1)  of  the  Act  provides  that  as  a  general  rule,  the  author  of  a 
vork  shall  be  the  first  ovner  of  the  copyright  therein.  It  is  important  to 
note  that  this  section  stakes  the  author  the  first  ovner  of  copyright.  This 
recognizes  the  fact  that  the  author  may  subsequently  assign  part  or  all  of  his 
copyright  to  another  party  vho  will  then  become  the  ovner  of  part  or  all  of 
the  copyright  vith  all  the  rights  attendant  upon  ownership. 
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The  issua  then,  turns  to  vho  is  the  author  of  «  particular  work.  The  term 
"author"  is  not  defined  in  the  let.  However,  subject  to  certain  exceptions  to 
be  discussed  below,  the  eourts  here  determined  that  the  author  of  a  work  is 
the  person  vho  trots  the  work  Into  a  fixed  fora  eapabic  of  eopvrixht 
protection.  In  order  to  be  an  author  it  is  necessary  that  one  participate  in 
the  actual  expression  of  the  ideas  Into  a  particular  fora.  Tot  example,  to  be 
-an  author  of  a  book  one  Boat  do  sort  than  suites t  ideas  for  the  book,  one  oust 
actually  participate  in  expression  of  those  ideas  in  their  vritten  fora. 

These  general  principals  apply  to  aost  forms  of  copyrighted  work.  Hoverer,  ' 
specific  rules  apply  to  certain  vorks. 

(a)  Photographs 

• 

Section  9  of  the  Copyright  let  provides  that  the  author  of  e  photograph  is 
deeaed  to  be  the  person  vho  is  the  ovner  of  the  negative  from  which  the 
photograph  vas  directly  or  indirectly  produced.  This  is  a  rather  vague  and 
strange  definition.  Under  this  definition  it  is  possible  that  someone  other 
thsn  the  photographer  night  be  deeaed  to  ova  the  copyright  in  that 
photograph.  Is  a  result,  the  Charter  of  lights  for  Creators  suggests  that 
ownership  of  copyright  in  a  photograph  vlll  be  vested  in  the  person  vho 
composes  the  photograph,  e.g.  the  photographer. 

(b)  Sound  lecordipga 

Section  10  of  the  Copyright  Aet  provides  that  the  person  vho  owns  the  original 
plate  from  which  a  sound  recording  may  be  derived  (i.e.  the  master)  is  deemed 
to  be  the  author  of  the  recording.  Therefore  the  ovner  of  the  plate  vould 
have  the  mechanical  contrivance  copyright  under  Subsections  4(3)  and  (d),  i.e. 
the  right  to  restrain  others  from  making  copies  of  the  record. 


The  Charter  of  lights  for  Creators  recommends  that  the  person  or  entity 
principally  responsible  for  the  arrangements  undertaken  for  the  making  of  the 
recording  should  be  the  author.  In  the  ease  of  uusieal  records  this  person 
vlll  be  the  record  producer. 


(C)  CT-n^uiVn. 


lie  Works 


Am  vas  discussed  above,  a  motion  picture  may  have  copyright  protection  in  one 
of  two  vays: 

1.  as  a  dramatic  vprk  if  there  is  an  arrangement  or  acting  fora  or 
combination  of  incidents  giving  the  vork  original  character;  or 

2.  as  a  series  of  photographs  if  this  dramatic  element  is  absent. 
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Under  the  present  Act,  if  s  cinematographic  work  is  only  protected  as  a  series 
of  photographs,  the  owner  of  copyright  in  the  cinematographic  work  is  the 
owner  of  the  negatire  (Section  9). 

Zf  the  motion  picture  qualifies  as  a  dramatic  work,  however,  it  is  not  clear 
who  the  author  of  the  work  would  be.  One  would  have  to  ask  who  is  responsible 
for  putting  together  the  Tar  ions  component  parts  of  the  motion  picture  i.e. 
the  dialogue,  music,  earners  work  ete.  It  is  generally  understood  that  the 
producer  of  a  film  is  the  author  (and  therefore  first  owner)  of  copyright  in  a 
motion  picture.  However,  it  is  arguable,  that  the  director  should  be  regarded 
as  the  author  of  the  motion  picture  because  he  is  more  directly  involved  in 
the  artistic  creation  of  the  work. 

(d)  Exceptions  to  the  Author  as  first  Owner  Eule 

(i)  Commissioned  Works 

Subsection  12(2)  of  the  Act  provides  that  in  the  case  of  engravings, 
photographs  or  portraits  which  have  been  commissioned  by  another 
person  for  valuable  consideration,  the  person  commissioning  the  work 
is  the  owner  of  copyright  in  the  work  unless  there  is  an  agreement  to 
the  contrary. 

The  Charter  of  Sights  for  Creators  recommends  that  the  rule  in 
•  Subsection  12(2)  be  reversed  so  that  the  author  of  a  commissioned 
work  will,  in  the  absence  of  an  agreement  to  the  contrary,  be  deemed 
to  be  the  owner  of  copyright  in  the  work. 

(ii)  Contracts  gf.Scrrlcg 

Subsection  12(3)  of  the  Act  provides  that  if  the  author  was  in  the 
employment  of  another  person  under  a  contract  of  service  or 
apprenticeship  and  the  work  was  made  in  the  course  of  his  employment, 
the  employer  will  be  deemed  to  be  the  first  owner  of  the  copyright  in 
the  absence  of  an  agreement  to  the  contrary.  The  section  goes  on  to 
provide,  however,  that  in  the  case  of  articles  or  other  contributions 
to  a  newspaper,  magazine,  or  similar  periodical,  the  employee/author 
retains  the  right  to  restrain  the  publication  of  his  work  otherwise 
then  as  part  of  the  newspaper,  magazine  or  periodical.  This  right  is 
also  subject  to  any  agreement  to  the  contrary. 

The  essential  issue  in  Subsection  12(3)  is  to  determine  when  a  work 
has  been  produced  under  a  "contract  of  service".  Traditionally,  in 
determining  whether  a  work  was  produced  under  a  contract  of  service 
the  courts  have  looked  at  the  degree  of  control  exercised  by  the 
"employer"  over  the  manner  in  which  the  author  performs  his  services 
i*e.  the  degree  of  independence  that  the  author  has. 
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2h*  difficulty  with  this  tut  vas  tint  certain  authors  are  in  rath  a 
senior  position  in  a  company  tliat  although  they  are  working  for  the 
company,  they  are  not  subject  to  a  .hi gh  decree  of  control  in  the 
performance  of  their  serricu.  Tor  example  a  senior  political 
correspondent  vill  not  be  subject  to  a  hi gh  decree  of  control  by  the 
•dltor  in  vri tine  ^ a  articles.  In  these  circumstances,  the  courts 
haTe  than  such  sn  author  may  nonetheless  be  deemed  to  hare 

written  **  *  story  under  a  "contract  of  carries"  if  his  work  was  an 
integral  part  of  the  business  of  the  "employer". 

(e)  Works  of  Authorship 

Section  2  of  the  Act  defines  a  work  of  "joint  authorship"  as  a  work  produced 
by  the  collaboration  of  tvo  or  more  authors  in  which  the  contribution  of  one 
author  is  not  distinct  from  the  contribution  of  the  other  author  or  authors. 

In  order  to  constitute  a  "joint  authorship"  tvo  criteria  must  be  met: 

1.  Bach  of  the  purported  "authors"  must  hare  contributed  to  the  actual 
expression,  of  the  ideu  and  not  merely  contributed  ideas;  and 

2.  the  "authors”  cannot  hare  contributed  distinct  parts  of  the  work. 

.  For  example,  in  the  cue  of  a  some*  if  vrites  the  vords  and  'B' 
vri  tea  the  music,  *A'  and  'B'  are  not  joint  authors.  Bather  'A'  owns 
the  eopyricht  in  the  vords  i.e.  the  "literary  work”  and. '3’  owns  the 
copyright  in  the  music  i.a.  the  "musical  work”.  However,  if  ’A'  and 
'B*  wrote  the  music  jointly  end  the  vords  jointly  they  would  be  joint 
authors  of  the  "musieal  work"  and  joint  authors  of  the  "literary 
work". 

One  of  the  consequences  of  joint  authorship  is  that  each  author  may  restrain 
third  parties  from  using  the  work  without  that  author's  permission.  In 
addition,  a  joint  author  may  not  (rant  a  licence  or  assign  any  part  of  the 
copyright  without  the  consent  of  the  other  joint  author(s). 

(f)  Authorship  of  a  Sons 

Under  current  copyright  lav  there  does  not  appear  to  be  copyright  in  a  song 
itself .  Copyright  will  subsist  In  the  vords  of  the  song  (i.e.  as  a  "literary 
work")  and  in  the  music  (i.e.  as  a  "musical  work").  However,  there  is  no 
copyright  in  the  moaic  and  lyrics  collectively  (Redwood  Hualc  v.  Feldman . 
[1979]  l.P.C.I. ;  but  tee  Ludlov  Music  v.  Canlnt  Huslc  (1967),  51  C.P.R.  273 
and  A.T.V.  ffualc  v.  Rogers  Radio  (1932),  35  0.1.  (2d)  417). 

(g)  Collective  Works 

As  a  general  rule,  in  the  ease  of  encyelopediaa ,  dictionaries,  newspapers, 
magazines  etc.  the  editor  or  person  who  compiles  the  entire  work  is  the  author 
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of  the  entirety .  However,  the  persona  who  make  the  individual  contributions, 
will  remain  the  owners  of  their  individual  works  (unless  their  work  was  done 
under  a  contract  of  service  or  under  a  commission). 

8.  EIGHTS  Of  0WH5SSHI? 

The  owner  of  copyright  has  a  bundle  of  individual  rights  regarding  the 
exploitation  of  his  copyright.  The  following  rights  are  set  out  in 
Subsection  3(1)  of  the  Act: 

m 

(a)  The  sole  right  to  produce  or  reproduce  the  work  or  any  substantial  part 
thereof  in  any  material  form  (3(1)). 

(b)  The  right  to  perform  the  work  or  any  substantial  part  thereof  in  public 
(3(1)). 

(c)  If  the  work  is  unpublished,  the  right  to  publish  the  work  or  any 
substantial  part  thereof  (3(1)). 

(d)  The  right  to  produce,  reproduce,  perform  or  publish  .any  translation  of  the 
work  (3(l)a). 

(e)  In  the  case  of  a  dramatic  work  the  right  to  convert  it  into  a  novel  or 
gthgr-j9n-drraa;ic.v<?r>;  O(i)b). 

(f)  In  the  case  of  a  novel  or  an  artistic  work  the  right  to  convert  it  into  a 
dramatic  work  either  by  performance  in  public  or  otherwise  (3(l)c). 

(g)  In  the  case  of  a  literary,  dramatic  or  musical  work  the  right  to  make  a 
record,  film  or  other  mechanical  contrivance  of  the  work  (3(l)d). 

(h)  In  the  case  of  a  literary,  dramatic,  musical  or  artistic  work  the  right  to 
reproduce,  adapt- and  publicly  present  that  work  in  the  form  of  a  film 
(3(l)e). 

(i)  In  the  case  of  a  literary,  dramatic,  musical  or  artistic  work  the  right  to 
communicate  the  work  by  radio  communication  (3(l)f). 

(J)  The  sole  right  to  authorize  any  of  the  aforementioned  acts  (3(1)). 

In  addition  to  the  rights  set  out  in  Subsection  3(1)  of  the  Act,  the  owner  of 
copyright  has  certain  rights  regarding  control  of  importation  of  his  work  into 
the  country  (17(4))  and  certain  moral  rights  relating  to  the  misuse  of  his 
work  (12(7)). 

Subsection  17(1)  of  the  Act  provides  that  copyright  is  infringed  by  any  person 
who  without  the  consent  of  the  owner  of  the  copyright  does  anything  that  the 
owner  has  the  sole  right  to  do.  Therefore  if  anyone  other  than  the  copyright 
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owner  does  any  of  the  acre  etc  out  in  subaeetion  3(1)  of  the  Act,  be  will  be 
deeaed  to  be  infringing  the  rights  of  the  copyright  owner.  We  shall  now 
disease  the  nature  of  these  indiridual  rights  end  what  amounts  to  an 
infringement  of  those  rights. 

(a)  The  tight  to  ttroroduce  the  Work  or  egr  Substantial  Part  Thergof-_l£l^ 

In  order  for  a  defendant  to  be  liable  for  illegally  reproducing  the 
plaintiff#  work,  *it  is  neceeeary  to  show  that  he  has  copied  the  work  or  a 
substantial  part  thereof.  Zt  le  not  enough  to  show  that  the  defendant's  work 
is  similar  to  the  plaintiff's.  If  the  defendant  has  arrived  at  the  same 
result  by  independent  effort  he  ie  not  infringing  the  plaintiff's  copyright. 

It  is  therefore  possible  for  a  defendant  to  hare  produced  an  almost  identical 
work  by  independent  effort  without  infringing' the  plaintiff's  copyright. 

Because  the  defendant  is  only  liable  where  he  has  reproduced  or  cooled  the 
plaintiff's  work,  he  will  not  be  liable  where,  for  example,  he  has  cut  out 
photographs  from  the  plaintiff's  nagazine,  mounted  them  on  frames  and 
subsequently  sold  them  to  the  public.  In  such  circumstances  he  has  not  copied 
or  reproduced  the  plaintiff's  work  and  is  therefore  not  infringing  the 
copyright. 

In  cereal n  H  a  defendant  may  be  held  liable  for  subconsciously 

copying  the  plaintiff’s  work.  This  often  occurs  in  the  esse  of  eongs  where 
the  defendant  may  have  taken  part  of  a  song  he  had  heard  prerloualy  without 
consciously  stealing  it.  A  well  known  case  inrolTed  George  Harrison  who  was 
found  liable  for  copying  parta  of  a  musical  work  ealled  "He's  So  Fine".  In 
this  esse,  George  Harrison  was  found  liable  for  infringement  eren  though  it 
could  noe  be  shown  that  ha  loxowingly  eopled  the  work.  The  Court  relied  on  the 
fact  that  the  work  was  substantially  aimllar  to  the  plaintiff's  work  end  that 
because  the  first  work  was  a  hit,  the  defendant  would  have  had  the  opportunity 
to  hare  heard  it  at  soma  time  (see  also  Gondos  ▼.  Hardy  (1982),  64  C.P.2.  (2d) 
145).  •_ 

In  addition  to  the  need  to  prowe  copying,  the  plaintiff  must  also  show  that 
the  defendant  has  reproduced  e  substantial  part  of  the  plaintiff's  work.  What 
constl cures  a  substantial  part  is  always  a  question  of  fact.  Howerer,  the 
courts  will  look  noc  merely  at  the  quantity  of  material  taken  but  at  the 
quality  and  significance  of  the  material  that  has  been  taken. 

Ve  shall  now  look  briefly  at  what  constitutes  "reproduction"  of  r arioua  types 
of  works: 

1.  Literary  Works 

la  order  to  determine  whether  a  substantial  part  of  a  literary  work  has 
been  copied,  the  court  will  look  et  the  following  factors: 


(«)  die  volume  of  suterlal  taken,  although  the  quality  rather  than  the 
quantity  vill  be  of  Boat  importance,' 

(b)  how  mueh  of  the  plaintiffs  material  was  ltaelf  protected  by 
copyright, 

(c)  whether  the  defendant's  purpose  was  to  care  himself  labour, 

(d)  the  extent  to  which  the  two  works  are  competing  works, 

(e)  the  nature  of  the  plaintiff's  work.  For  example  in  the  case  of  a 
historical  book,  the  courts  have  traditionally  given  more  freedom  to 
copy  because  a  historian  would  have  intended. the  information  to  be 
used  by  the  reader.  In  addition,  historical  books  generally  have 
weaker  copyright  because  it  may  be  possible  for  the  defendant  to 
allege  that  the  information  used  by  him  was  taken  from  information  in 
the  public  domain  and  not  from  the  plaintiff's  work. 

Dramatic  Works 

Is  noted  above  in  our  discussion  of  dramatic  works,  what  is  protected  is 
not  particular  words  or  dialogue,  but  a  particular  sequence  of  events,  and 
incidents  which  tell  a  story,  is  a  result,  it  has  been  held  that  if  a 
defendant  lifts  the  plaintiff's  sequence  of  events,  plot,  and  basic  story 
line,  this  may  be  an  infringement  of  copyright  even  though  no  actual  words 
of  dialogue  or  text  are  eopled. 

Artistic  Works 

Generally,  in  the  case  of  a  painting,  it  is  difficult  to  establish  an 
infringement  unless  there  is  blatant  copying  such  as  a  photograph  made  of 
a  painting  and  subsequently  distributed  for  sale.  In  order  to  determine 
whether  an  infringement  of  a  painting  has  taken  place,  one  would  have  to 
look  at  whether -the  design  of  the  painting,  its  subject  matter,  colouring, 
artistic  character  and  feeling  have  been  taken.  However,  the  courts  have 
traditionally  found  that  only  a  virtual  counterfeit  of  a  painting  will 
constitute  an  infringement. 

Musical  Works 

It  is  difficult  to  determine  exactly  what  will  constitute  substantial 
reproduction  of  a  musical  vork.  It  is  clear  however,  that  an  infringement 
siay  exist  where  only  a  fev  bars  of  the  musical  work  have  been  lifted.  One 
would  have  to  look  at  the  distinctiveness  of  the  piece  taken  to  determine 
whether  or  not  it  was  substantial.  For  example,  it  is  more  likely  that  a 
defendant  will  be  liable  for  infringement  if  he  has  taken  several  bars  of 
the  chorus  of  a  srusical  work  as  opposed  to  taking  several  bars  of  the 
background  music. 
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3.  Three-Diae^a-*  onal  Covrrtnz 

Section  3  of  the  Act  provides  protection  against  reproduction  of  the  work 
In  »st  material  fora  whatever.  This  means  that  if  a  defendant  takes  the 
plaintiff’s  fora  and  transfers  into  a  three— dimensional 

form  he  vill  he  infringing  the  plaintiff’s  copyright,  Tor  ezaaple  if  the 
plaintiff  certain  drsvings  of  dolls  and  the  defendant  subsequently 

produces  the  actual  dolls  themselves  based  on  the  plaintiff's  drawings, 
this  vill  constitute  an  infringement. 

6.  Indirect  Couvina 

If  the  defendant  copies  a  work  which  is  itself  an  infringement  of  the 
plaintiff's  work,  this  vill  also  constitute  an  infringement. 

(h)  VrfflTMBge  In  Public 

Subsection  3(1)  glees  the  copyright  owner  the  sole  right  to  perform  the  work 
or  any  substantial  part  thereof  in  public.  Section  2  defines  "performance”  as 
any  aeoustie  representation  of  the  work  or  any  visual  representation  of  any 
dramatic  action  in  a  work,  including  a  representation  made  by  means  of  any 
mechanical  instrument  or  by  radio  communication. 

In  order  for  a  defendant  to  he  infringing  the  plaintiff's  right  of 
performance,  the  defendant  must  be  performing  the  work  in  public.  Whether  or 
not  the  defendant's  performance  has  taken  place  in  public  is  a  question  of 
fact.  For  example,  in  one  case  the  defendant  took  taped  broadcasts  off  of  the 
telerlalon  and  transmitted  them  by  cable  into  the  homes  of  private  cable 
subscribers  of  the  defendant.  The  Court  held  that  this  did  not  constitute  a 
public  performance  of  the  work  by  the  defendant.  The  private  homes  of  the 
subscribers  were  not  environments  where  members  of  the  public  at  large  were 
invited  or  entitled  to  view  the  performance  (see  the  proposals  for  reform 
under  "Communication  by  Badio*  below).  However,  the  defendant  was  found 
liable  for  publicly  performing  the  plaintiff’s  work  when  he  broadcast  the  work 
into  his  showroom  because  the  showroom  was  open  to  the  public  who  were  invited 
onto  the  premises  to  view  the  telecast  (Canadian  Admiral  v.  Bediffuaion. 
supra). 

(e)  Publication 

Subsection  3(1) (a)  gives  the  copyright  owner  the  sole  right  to  publish  the 
work.  Publish  is  defined  in  Subsection  3(2)  of  the  Act  as  the  issuing  of 
copies  of  the  work  to  the  public.  It  should  be  noted  that  by  Subsection  3(3) 
of  the  Act,  a  work  is  not  deemed  to  have  been  published  if  it  is  done  without 
the  consent  or  acquiescence  of  the  author,  his  executors,  administrators ,  or 
assigns. 

Before  publication,  an  author  has  absolute  rights  and  control  over  the  work, 
but  once  that  work  has  been  published,  protection  la  subject  to  exemptions  and 
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the  term  is  limited  In  duration.  Tor  example,  the  term  of  copyright  In  an 
unpnbllahed  work  la  perpetual.  However,  once  a  work  has  been  published 
copyright  only  lasts  for  the  life  of  the  author  and  50  years  (see  below). 

(d)  Adaptation 

Under  the  present  Act,  there  are  several  rights  relating  to  adaptation.  For 
example,  Subsection  3(1)  (b)  glees  the  copyright  owner  the  sole  right  to 
eonrert  e  dramatic  vork  into  a  novel  or  other  non-dramatie  vork.  Zn  addition. 
Subsection  3(1) (c)  glees  the  author  the  aole  right  to  convert  a  novel  or  other 
ton-dramatic  vork  or  artistic  vork  into  a  dramatic  vork.  Finally, 

Subsection  3(1) (e)  gives  the  ovner  of  copyright  the  sole  right  to  adapt  his 
literary,  dramatic,  musical  or  artistic  vork  into  a  cinematographic  film. 

(e)  iccgrtias 

Subsection  3(1)  (d)  gives  the  ovner  of  copyright  the  sole  right  to  make  any 
record,  film  or  other  contrivance  by  means  of  which  his  vork  may  be 
mechanically  performed  or  delivered.  The  term  "perform"  is  defined  in 
section  2  as  an  acoustic  representation  of  the  vork  or  any  visual 
representation  of  any  dramatic  action  in  the  vork  including  the  representation 
by  means  of  any  mechanical  instrument.  It  has  been  held  that  the  mechanical 
contrivance  right  gives  the  copyright  ovner  the  right  to  prevent  an  individual 
from  video-taping  a  motion  picture  (Varner  Bros,  v.  C.F.S.M.  T.V.  (1971),  65 
CPE  215). 

In  order  to  be  found  liable  for  breaching  thla  mechanical  contrivance  right  of 
the  copyright  ovner,  it  is  not  necessary  for  the  defendant  to  have  made  a 
performance  of  his  record  in  public.  This  is  because  section  3(1) (d)  merely 
prohibits  the  making  of  a  record  by  means  of  vhlch  the  vork  may  be 
mechanically  performed  or  delivered.  Ifo  mention  is  made  of  the  public 
performance  of  the  record. 

(f)  Communication  Br  Eadlo 

Subsection  3(1) (f)  entitles  copyright  owners  to  communicate  any  literary, 
dramatic,  musical  or  artistic  vork  by  radio  communication.  It  has  been  held 
that  this  right  does  not  cover  communication  through  cable  television  because 
"radio  communication"  requires  transmission  by  electromagnetic  vaves  ( Canadian 
Admiral  v.  Bedlffusion) .  As  a  result  cable  retransmission  is  not  an 
infringement  of  subaectlon  3(l)(f)  and  therefore  cable  operators  have  not  been 
required  to  pay  royalties  to  copyright  owners. 

The  Charter  of  Eights  for  Creatora  has  proposed  amending  the  Copyright  Act  to 
provide  protection  for  cable  transfers  and  satellite  transmissions .  Under  the 
proposals,  copyright  owners  will  have  a  new  right  of  "retransmission" .  Cable 
companies  vlll  be  required  to  pay  royalties  to  copyright  owners  to  retransmit 
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their  works  by  cable.  Hie  major  limitation  of  the  "retreammieeioa"  right  is 
that  it  will  not  affect  cable  operators  vho  retransmit  "local  signals'*.  The 
term  "local  signals"  has  not  yet  been  defined,  however,  it  appears  to  mean 
those  signals  currently  available  to  members  of  the  public  without  the  aid  of 
cable* 

An  ent 

Subsection  3(1)  prohibits  any  person  ocher  than  thr  owner  of  copyright  from 
author!  gin*  anyone  else  to  perform  any  of  the  acta  exclusively  reserved  for 
the  copyright  owner* 

for  example,  if  the  defendant  owns  a  record  store  end  hires  out  records  to  the 
public  for  the  express  purpose  of  the  publie  making  copies  of  those  records, 
the  store  owner  may  be  liable  for  authorizing  an  infringement.  The 
infringement  clearly  would  exist  (because  the  persons  borrowing  the  record 
would  be  eopies  of  the  records),  however,  in  order  for  the  store  owner 

to  be  found  liable  for  author! ting  the  infringement,  he  must  be  shown  to  have 
purport ed  to  have  authority  to  authorize  the  act  complained  of. 

In  a  recent  United  States  Supreme  Court  decision,  the  Court  addressed  the 
question  of  whether  the  mere  act  of  selling  video  recordings  to  the  public 
constituted  authorizing  an  Infringement.  The  court  held  that  the  mere  sale  of 
video  recorders  did  not  amount  to  an  authorization  by  the  seller  to  members  of 
the  public  that  they  could  infringe  the  plaintiff's  works  by  (making  copies  of 
them)  becaus^e  the  recorders  were  capable  of  many  non- infringing  uses  ( Sony 
CfrlPflgHiflB  V.  Universal.  104  S.Ct.  744  (1984)). 

rh^Tudl 

Subsection  17(4)  protects  a  copyright  holder  In  Canada  against  competition 
from  any  unauthorized  imported  version  of  the  work  by  deeming  any  unauthorized 
importation  of  the  vork  into  Canada  to  be  an  infringement.  Section  27  of  the 
let  then  gives  the  copyright  owner  in  Canada  the  right  to  enlist  the 
assistance  of  Canadian  customs  officials  to  prevent  the  importation  of  auch 
copies. 

This  right  to  control  importation  is  limited  by  Subsection  23(4)  in  a  number 
of  ways: 

(1)  Importation  of  noe  mors  than  evo  copies  for  personal  use  is  not  an 
infringement. 

(il)  Importation  by  the  Federal  or  Provincial  Covernments  for  their  use  is 
not  prohibited. 

(ill)  Importation  by  libraries  and  institutions  of  learning  prior  to  the 
printing  or  making  of  a  work  in  Canada  ia  also  not  prohibited. 


Other  forms  of  indirect  infringement  prohibited  by  Subsection  17(4)  of  the  Act 
ere: 

-  selling  or  renting  infringing  works; 

-  distributing  infringing  works; 

-  exhibiting  infringing  works  in  public. 

(i)  n<?ral  Sights 

Subsection  12(7)  gives  the  author  of  s  work  two  rights  which  are  completely 
independent  of  copyright.  These  two  rights  remain  with  the  author  even  if  he 
subsequently  assigned  his  copyright  interest.  These  rights  are: 

1.  The  right  to  claim  authorship  of  the  book  regardless  of  assignment  of  the 
copyright.  For  example  if  'A'  writes  a  book  and  subsequently  assigns  all 
copyright  in  the  book  to  a  publisher,  he  can  nevertheless  insist  that  when 
the  book  is  published  his  name  will  appear  as  author. 

2.  The  right  to  restrain  the  distortion,  mutilation  or  other  modification  of 
the  work  which  would  be  prejudicial  to  the  author's  honour  or  reputation. 

This  second  right  is  based  largely  on  French  civil  lav  and  is  designed  to 
protect  the  integrity  of  the  artist's  work. 

Because  the  author's  moral  rights  survive  an  assignment  by  him  of  copyright, 
it  is  always  important  that  one  obtain  a  waiver  of  the  author's  moral  rights 
when  the  copyright  is  assigned.  This  is  permissible  and  protects  the 
purchaser  of  the  copyright  from  any  subsequent  action  by  the  author  claiming 
that  the  purchaser  has  in  some  way  mutilated  or  distorted  his  work. 

The  reform  proposals  recommend  that  moral  rights  be  expanded  to  prevent  any 
modification  of  the  original  artistic  work,  even  in  the  absence  of  prejudice 
to  the  author's  honour  or  reputation.  However,  physical  relocation  of  the 
work,  alteration  of  the  structure  containing  the  work,  and  legitimate 
restoration  and  preservation  activities  will  be  permitted. 

9.  rsm  OF  cormcnr 

Section  5  provides  that:  "Ixcept  as  otherwise  provided  by  this  Act"  the  term 
of  copyright  is  the  "life  of  the  author  and  a  period  of  50  years  after  his 
death." 
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Bzsratlgaa 

(a)  22iflgagsaJ*srfca 

Section  6  proYidss  that  in  the  ease  of  a  literary,  dramatic  or  musical  work  or 
an  engraring,  which  has  not,  at  the  death  of  the  author,  (or  in  the  ease  of  a 
work  of  Joint  authorship,  at  the  death  of  the  last  rorrirtaf  author)  been 
published.  oerforaed  or  dellrered  in  public,  copyright  subsists  for  a  period 
of  50  years  after  publication,  performance  or  delivery  in  public  subsequently 
takes  place. 

Wote*  Subsection  3(2)  prorides  that  "publication*  scans  the  issue  of  eopies 
to  the  publie. 

« 

Subsection  3(3)  prorides  that  a  work  is  not  "published"  unless  done  with  the 
consent  of  the  author,  or  his  executors,  assigns  or  administrators. 

(b)  Joint  Works 

Under  Subsection  3(1)  the  term  of  joint  authorship  is  calculated  from  the 
death  of  the  last  aurTiring  author. 

(e)  Photomuhs 

Section  9  of  the  let  prorides  that  copyright  will  subsist  for  a  period  of  50 
years  from  the  of  the  negatire. 

(d)  Mechanical  Contrivances 

Under  Section  10,  protection  is  afforded  for  a  period  of  50  years  from  the 
"making  of  the  original  plate  from  which  the  eontriranee  was  directly  or 
indirectly  derlred".  "Plate"  is  defined  in  Section  2  to  include  "any  matrix 
or  other  appliance  by  which  records,  perforated  rolls  or  other  contrlrances 
for  the  accoustic  representation  of  the  work  are  or  are  intended  to  be  made." 

(e) 

In  the  case  of  Hassle  and  Penvlch  Limited  y„  Survey  Bureau  Limited.  [1940] 
S.C.2.  213,  it  was  held  that  copyright  in  an  anonymous  work  would  last  for  50 
years  after  the  copyright  came  into  existence  (i.e.  50  years  after  it  was 
first  reduced  to  a  material  form.) 

(O  Crura. £ourrtifcc 

Section  11  prorides  that  where  a  work  is  prepared  or  published  under  the 
direction  or  control  of  the  Crown,  copyright  subsists  for  50  years  from  first 
publication. 
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(*)  ieverslonarv  lights 

Subsection  12(5)  of  the  Act  provides  that  vhere  an  author  assigns  or  grants  an 
interest  in  his  copyright,  other  than  by  a  will,  the  assignment  or  grant 
expires  25  years  after  the  death  of  the  author. 

io.  ggmmwr 

As  preriously  discussed,  copyright  exists  regardless  of  whether  a  work  is 
registered  under  the  Copyright  Act.  However,  there  are  a  series  of  advantages 
in  registering  copyright: 

(a)  Under  Subsection  36(2)  a  certificate  of  registration  of  copyright  is 
evidence  that  copyright  subsists  in  the  work -and  that  the  person 
registered  is  the  owner  of  that  copyright. 

(b)  Under  Subsection  40(3)  unless  an  assignment  of  copyright  is 
registered,  it  is  void  as  against  a  subsequent  bona  fide  assignee  who 
has  registered. 

(c)  Section  22  limits  the  plaintiff's  remedy  to  injunctive  relief  vhere 
the  defendant  was  not  aware  of  the  existence  of  copyright  in  the 
work.  Seglstrstion  rebuts  the  defence  of  lack  of  knowledge.  ' 

(d)  Under  section  48,  performing  rights  societies  are  required  to  file 
with  the  copyright  of  flee  lists  of  works  they  administer,  failing 
which,  it  appears  they  may  not  be  entitled  to  collect  royalties. 

n.  Assicrcrarr 

As  noted  above,  copyright  consists  of  a  bundle  of  rights.  Each  of  the 
individual  rights  may  be  assigned  or  licenced  to  various  parties,  for  various 
lengths  of  time  and  -for  exploitation  within  various  geographical  areas. 
Subsection  12(4)  provides  that  the  owner  of  copyright  may  assign  the  right, 
either  wholly  or  partially,  and  either  generally  or  subject  to  territorial 
limitations,  and  either  for  the  whole  term  of  the  copyright  or  for  any  other 
part  thereof,  and  may  grant  any  interest  in  the  right  by  licence,  but  no  such 
assignment  or  grant  is  valid  unless  it  is  in  writing.  For  example,  an  author 
of  a  book  may  sell  the  English  language  publishing  rights  in  Canada  to  "A", 
the  English  language  publishing  rights  in  the  U.S.  to  ”B**  and  the  French 
language  rights  to  "C”.  He  may  then  sell  the  television  screen  play 
adaptation  rights  to  "D"  and  the  motion  picture  rights  to  "E"  etc.  The 
combination  of  assignments  and  licenses  is  virtually  limitless. 

By  Subsection  12(5),  when  the  author  is  the  first  owner  of  copyright,  no 
assignment  or  grant  of  any  interest,  except  by  will,  continues  to  be  valid  for 
more  than  25  years  after  the  author's  death. 
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By  Sub««ctioa  40(3),  an  unregistered  assignment  of  copyright  is  void  against  a 
subsequent  bona  fide  registered  assignee. 

12.  d ggaSSS  to  nrmmm 

Section  17  of  tbs  Act  lists  e  series  of  defenses  to  sa  infringement  action. 

The  most  important  defense  is  "fair  dealing  with  any  vork  for  the  purpose  of 
private  atnrfv.  reaearc^.  critieiam.  review  or  newspaper 

* 

In  determining  whether  e.  use  is  fair,  tbs  courts  bare  generally  looked  at  tbe 
following  factors: 

-  bow  substantial  was  tbe  pieee  taken  by  tbe  defendant? 

-  is  tbe  defendant 'a  work  in  competition  vitb  tbe  plaintiff*  a? 

-  vbat  was  tbe  major  purpose  behind  tbe  defendant's  vork? 

-  vbat  was  tbe  nature  of  tbe  plaintiff's  vork?  eg.  a  history  book  is 
prepared  vitb  a  reasonable  expectation  that  others  say  refer  to  and 
possibly  quote  from  it. 

13.  aam 

Subsection  20(1)  of  tbe  Act  gives  tbe  owner  of  copyright  all  remedies  "by  vay 
of  injunction,  damages,  accounts  and  otherwise  as  are  or  may  be  conferred  by 
lav  for  tbe  infringement  of  a  right". 

(a)  for  Copyright  Infringement 

Subsection  20(4)  provides  that  an  infringer  is  liable  to  pay  sueh  damages 
as  tbs  copyright  owner  may  have  suffered,  and  in  addition  thereto  such 
part  of  tbe  profits  that  the  infringer  baa  made  from  tbe  infringement  as 
tbe  Court  may  decide  to  be  Just  and  proper. 

Tbe  measure  of  damages  for  inf rin* earn t  of  copyright  ia  generally  held  to 
bs  e  notional  license  fee  that  the  plaintiff  vould  have  charged  the 
defendant  if  be  bad  authorized  tbe  defendant's  act.  In  addition  to  these 
damages,  tbe  plaintiff  may  also  be  entitled  to  a  separate  avard 
constituting  the  profits  the  defendant  made  on  the  infringing  copies.  In 
addition,  punitive  damages  have  been  awarded  where  the  defendant's  conduct 
was  deliberate  and  tantamount  to  fraud. 

(b)  Action  for  Possession  of  Infrtnxlaz  Copies/or  Conversion 

Section  21  of  the  Act  provides  that  all  infringing  copies  of  the  vork  and 
all  places  used  or  intended  to  be  used  for  the  production  of  infringing 
copies  are  deemed  to  be  the  property  of  the  copyright  owner  who  ia 


entitled  to  take  proceedings  for  the  recovery  of  possession  thereof. 
However,  vhere  some  or  all  of  the  Infringing  copies  are  no  longer  in  the 
defendant's  possession,  the  plaintiff  may  claim  damages  for  conversion 
instead.  Damages  for  conversion  end  damages  for  infringement  or 
accounting  for  profits  are  cumulative  rather  than  alternate  remedies. 
Hoverer,  the  Courts  hare  held  that  they  vill  not  award  damages  for 
conversion  as  veil  as  for  infringement  or  accounting  for  profit,  vhere 
this  vould  amount  to  duplication. 

• 

(c)  Injunctions/ Anton  ?lllar  Orders 

Subsection  20(1)  entitles  the  copyright  ovner  to  an  injunction.  Generally 
speaking,  the  Courts  hare  moved  away  from  the  American  Cranamld  test  for 
granting  an  interlocutory  injunction.  The  test  nov  applied  requires  that 
the  plaintiff  show  a  prlma  facie  or  in  certain  Instances  a  strong  prims 
facie  case  rather  than  merely  a  "substantial  issue  to  be  tried". 

(Unlit rsql  City,  Sradi9q.Inc«  Zclltra  Inc,,  (1983)  73  c.p.s.  (2d)  1 
(Ted.  T.D.);  and  Apple  Computer  Inc,  and  Apple  Canada  Inc,  r.  Macintosh 
Computers  Ltd,  et  al  (unreported  decision  of  Cullen,  J.,  January  17,  1985 
(Ted.  T.D. )) . 

In  an  appropriate  case,  the  plaintiff  may  obtain  an  "Anton  Pillar"  order, 
requiring  the  defendant  to  permit  the  plaintiff,  by  his  or  her 
representatives,  to  enter  the  defendant's  premises  vlthout  warning,  search 
and  remove  goods  which  form  the  subject  matter  of  the  action- and  all 
relevant  documents.  This  remedy  is  available  vhere  it  can  be  established 
that  there  is  a  real  danger  that  evidence  will  be  destroyed.  In 
exercising  its  jurisdiction  to  grant  "Anton  Pillar"  orders,  the  Court 
vill,  at  the  very  least,  require  satisfaction  of  the  following  four 
conditions: 

1.  the  plaintiff  must  have  an  extremely  strong  prims  facie  case, 

2.  the  documents  or  things  to  be  discovered  or  inspected  must  be 
extremely  important  to  the  plaintiff's  case  and  the  potential  or 
actual  damage  to  the  plaintiff  must  be  very  serious, 

3.  the  plaintiff  must  establish  that,  by  reason  of  the  character  or 
anticipated  behaviour  of  the  defendant,  advance  notice  of  the  action 
or  the  need  for  production  of  documents  vould  result  in  a  real 
possibility  of  destruction  of  the  documents  in  question,  and 

A.  the  plaintiff  must  be  prepared  to  make  an  undertaking  as  to  damages. 
CPiULgpdo.  of  Apcrlc*.  Inc.  ▼.  Colnex  Video  Games  Inc..  (1982)  69 
C.P.k.  (2d)  123). 

At  one  time,  Anton  Pillar  orders  would  require  the  defendant  to  disclose 
the  names  and  addresses  of  all  persons  from  whom  they  had  obtained  or  to 
whom  they  had  supplied  infringing  material.  This  enabled  the  plaintiff  to 
locate  the  larger  source  of  the  bootleg  masters  before  the  source  could  be 
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warned  of  impending  litigation.  a  1  rhcmgh  such  an  order  was  made  la  Canada 
la  Sorrr  Kabushlki  Kalaha  v.  Sunshine  Import  (an  unreported  decision  of  the 
federal  Trial  Dlrialoa  dated  Hovember  8,  1982) ,  the  House  of  Lords 
flla  Distributors  r.  Video  Information  Centre  [1981],  2  111  Z.2.  76,  held 
that  each  aa  order  Tiolated  the  defendants'  privilage  against  self 

since,  by  disclosing  snch  iafosaatlon,  the  defendants  would 
tend  to  incriminate  thsaselTes  of  the  offense  of  conspiracy  to  coaml  t 
copyright  infringement  or  to  defraud.  In  Canada,  in  the  ease  of  Chin-Can 
Communication  Com.  T.  Chinese  Video  Centre.  (1983)  70  C.P.2.  (2d)  184 
(Ted.  I.D.),  the  Court  suggested  in  obiter  that  the  granting  of  such  a 
disclosure  order  vould  riolate  the  defendant's  constitutional  right 
against  self-incrimination. 

(d)  CoPTrixht  Are  Offenses 

Section  23  of  the  Act  pro-rides  that  vhsre  any  person  knowingly: 

1.  makes  for  sals  or  rental  any  copy  of  the  work, 

2.  sells  or  rents  any  unauthorized  copy  of  the  work, 

3.  distributes  unauthorized  eopiee  of  the  work, 

4.  in  public  any  unauthorized  eopy  of  the  work,  or 

3.  Imports  for  sale  or  rental  into  Canada  any  unauthorized  eopy  of  the 
work, 

he  can  be  subject  to  a  fine  not  exceeding  $10.00  for  erery  eopy  dealt  with  up 
to  a  total  of  $200.00  in  respect  of  the  same  transaction.  In  the  event  of  a 
second  or  subsequent  offense  the  guilty  party  nay  be  fined  the  same  amount  or 
imprisoned  for  up  eo  two -months. 

Section  23(2)  prorides  that  where  a  person  Amoving It  makes  or  has  in  his 
position  mar  plate  for  the  purpose  of  ■*^*1  infringing  eoples  of  any  work  or 
publicly  performs  a  work  hs  la  guilty  of  an  offense  punishable  by  a  fine  of 
$200.00.  In  addition,  the  court  may  order  that  all  infringing  eopiee  of  the 
work  (and  the  plates  themselves)  be  destroyed  or  delivered  over  to  the 
copyright  owner. 

In  view  of  the  inadequacy  of  the  penalties,  these  provisions  in  the  Cop-^rlght 
Act  are  seldom  used.  However,  the  proposed  amendments  to  the  Act  suggest 
Increasing  theme  fines  to  s  maximum  of  $1.000.000! 

(e)  Criminal  Trend  and  Th-ft 

Seeently  the  Crown  has  instituted  a  number  of  proceedings  in  Ontario  and 
British  Columbia  under  section  338  of  the  Criminal  Code.  This  section  relates 
to  fraud,  and  prohibits  "by  deceit,  falsehood  or  other  fraudulent  means"  the 
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defrauding  of  the  public  or  esy  person  of  any  property,  money  or  .valuable 
security.  Where  the  subject  matter  of  the  fraud  exceeds  £200,  the  offence  is 
indictable  and  punishable  by  10  years  imprisonment.  Where  the  subject  matter 
is  ralued  at  less  than  £200,  it  is  a  hybrid  offenee,  punishable  by  2  years 
imprisonment  If  proceeded  with  by  indictment,  or  punishable  on  summary 
conriction. 

In  ▼.  Klrfcvood.  (1983)  42  0.2.  (2d)  65,  the  Court  of  Appeal  held  that  the 
fraud  prorlslona  of  the  Criminal  Code  where  available  in  a  video  piracy  case. 
In  that  case  the  defendant  had  unlawfully  distributed  pirated  video  tapes 
without  the  authorization  or  consent  of  the  copyright  owner. 

In  addition,  in  the  case  of  £•  v.  Stewart .  (1983)  42  O.S.  (2d)  225,  the  Court 
of  Appeal  held  that  a  copyright  infringer  could  be  charged  with  theft  under 
Section  283  of  the  Criminal  Code. 
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